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Topics
• FTC Advertising Standards
• FTC Ad Enforcement Actions
• FTC Ad Warnings
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Some Preliminaries…
•

The actions we will discuss each involve FTC allegations of dealer violations of
federal advertising law.

•

FTC consent orders typically do not involve findings of facts or an admission of
liability.

•

We’re just focusing on areas of federal law that the FTC has enforced recently.
There are many federal requirements beyond those that we’ll cover.

•

Your state may impose additional requirements and restrictions.

•

Nothing in this presentation is intended as legal advice. Consult legal counsel
concerning the legal sufficiency of your ads.
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Don’t Overlook Telemarketing Restrictions
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FTC Advertising Standards

Ad Examples
•
•
•
•
•
•
•
•
•
•

TV
Radio
Newspapers, other publications
Direct mail, including the envelope
Billboards
Internet, online, YouTube
Your website, other websites where you advertise
Social media
Mobile and other electronic messages
Your dealership – every location
→
→
→

Windows and in store-displays
Electronic displays
Service area waiting rooms

Handouts in parking lots
• Auto displays at shopping malls, athletic events, near colleges
•

Credit Ad Trigger Terms
Reg Z Trigger Terms

Required Follow-On Disclosures
If Any Trigger Term Is Used

Amount or Percentage of
Downpayment

Amount or Percentage of
Downpayment

Number of Payments or Period Terms of Repayment
of Repayment
(that reflect repayment obligations
over full term of contract, including
any balloon payment)
Amount of Any Payment

Amount of Any Finance
Charge

Annual Percentage Rate
(must use that term or “APR” and, if
applicable, must state that rate may
be increased after consummation)

Lease Ad Trigger Terms
Reg M Trigger Terms

Required Follow-On Disclosures
If Any Trigger Term Is Used

Amount of Any Payment

Transaction Advertised is a Lease

Statement of Any Capitalized Cost
Reduction or Other Payment
(or that No Payment is Required)
Prior to or at Consummation
or by Delivery, if Delivery Occurs
after Consummation

Total Amount Due
Prior to or at Consummation
or by Delivery, if Delivery
Occurs after Consummation

Number, Amounts, and Due
Dates or Periods of Scheduled
Payments under the Lease
Statement of Whether or Not a
Security Deposit is Required

UDAP
• The FTC Act broadly prohibits unfair or deceptive acts

or practices (UDAP)

→

Deception
❑
❑
❑

→

A material representation or omission
Likely to mislead
Consumers acting reasonably under the circumstances

Unfairness
❑
❑
❑
❑

A practice that causes or is likely to cause
Substantial injury to consumers
That is not reasonably avoidable by consumers themselves
And not outweighed by countervailing benefits to consumers or
competition

• Flexible law that can be applied to many different

situations, entities, and technologies

Deception
• Representations can -

→ be express or implied, and
→ occur at any point in the sales process.
• Cost information is presumed to be material.
• Ad can be deceptive regardless of the advertiser’s

intent.
• There’s no “one thing” that makes an ad compliant….

The FTC looks at the “net impression” of the entire
ad.

“Clear and Conspicuous”
“If the disclosure of information is necessary to prevent
an ad from being deceptive, the disclosure has to be clear
and conspicuous.”
“Here’s a practical way to think of it. If a disclosure is
truly clear and conspicuous, consumers don’t have to hunt
for it. It reaches out and grabs their attention.”
“Clear and conspicuous” is a performance standard, not a
font size.”
From the FTC Business Blog “Full Disclosure”

“Clear and Conspicuous”
Ad Medium

Requirement

Print

The disclosure shall be in a type size, location, and in print that
contrasts with the background against which it appears,
sufficient for an ordinary consumer to notice, read, and
comprehend it.

Electronic, TV, and An audio disclosure shall be delivered in a volume and cadence
Video
sufficient for an ordinary consumer to hear and comprehend it.
A video disclosure shall be of a size and shade and appear on
the screen for a duration, and in a location, sufficient for an
ordinary consumer to read and comprehend it.
Radio

The disclosure shall be delivered in a volume and cadence
sufficient for an ordinary consumer to hear and comprehend it.

All

The disclosure shall be in understandable language and syntax.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or promotion.
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The FTC’s 4 Ps
•

Prominence

Can consumers see and read it, or hear it?
(caution: mouse print; rapid fire delivery)

•

Placement

Is it where consumers would look?
(caution: turned sideways on the ad)

•

Proximity

Is it near the claim it qualifies?
(caution: back of direct mail; multiple clicks

away)
•

Presentation

Is the wording and format easy for consumers to
understand?
(caution: jargon or technical terms; buried in fine
print; multiple asterisks; grey print; loud music )
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Typical FTC Consent Order
• In effect for 20 Years
• Prohibits ad misrepresentations
• Must retain ads and promotional materials for 5

years

• Must file compliance reports with FTC
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FTC Advertising Enforcement
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Current Tally
Since March 2012, the FTC has engaged in advertising enforcement
actions against 29 auto dealerships in 18 states.
Alabama (1)

Nevada (2)

California (6)

New York (1)

Connecticut (2)

North Carolina (2)

Florida (1)

Ohio (1)

Georgia (2)

Oregon (1)

Illinois (1)

South Dakota (1)

Maryland (1)

Texas (2)

Massachusetts (1)

Virginia (2)

Michigan (1)

West Virginia (1)
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The Second Time Around….
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Negative Equity Payoff Claims
• 2012 Actions: “We’ll pay off your trade no matter how

much you owe.”
• 2014 Action: “GET OUT OF YOUR LOAN OR LEASE FOR
$1.00”

• The 2014 ad stated in fine print: “With Approved Credit.

Any Negative Equity applied to the new loan.”

• Excerpt from FTC Complaint
“Contrary to the claims made in the advertisements, consumers
who had outstanding loan balances on trade-in vehicles could not
get out of their loan for $1.00. In addition to $1.00, they would
have to pay the amount of the outstanding loan balance. Further,
consumers with leases could not get out of their leases for $1.00.
In addition to $1.00, they would have to pay other amounts, such
as lease termination fees.”
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$0 Due/$0 Down Claims

• Dealers cited for prominently advertising such terms

and then stating in fine print →
→
→
→
→

must turn in trade with value of at least $2,500
$1,995/$2,000/$2,499/$3,000/$3,113/$4,100/$5,400 due at
lease signing
security deposit and/or fees due at lease signing
first month’s payment and acquisition fee due at lease signing
(ranging from several hundred to several thousand dollars)
$3,000/$3,500/$5,000/$6,000 down payment required
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Price Reduction Claims
Excerpt from FTC Complaint
“Beneath the prominent
statement that consumers can
obtain the vehicle for “$9,977,”
the advertisement states in small
print: “#11155, 2 or more at this
price, $1,000 Trade Assistance and
$600 VPP/Active Military discount
and $600 College Grad discount.”
Thus, the prominently advertised
price is not generally available to
consumers. In fact, a consumer
can qualify for the advertised
price only if the consumer meets
certain requirements for
discounts or incentives, such as
being a recent college graduate,
being a member of the military,
or trading in a vehicle.”

21

Price Reduction Claims
Excerpt from FTC Complaint
“… in numerous instances when
consumers have tried to obtain
advertised discounts, they have
learned that the discounts are only
available for a particular version of
the vehicle, often one of the more
expensive versions. For example, in
many instances when the promotion
in Exhibit A was offered, the only
2013 Ford F-150 available for $12,000
off the MSRP was the Ford F-150
Lariat, with an MSRP of $47,000. In
those instances, the discount was not
available on any other versions of the
F-150, including the base model,
which has an MSRP of $23,670.”
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Buried Disclosures (Video Ad)
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Excerpt from FTC Complaint
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Buried Disclosures (Dealer Website)
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Excerpts from FTC Complaint
“In this advertisement, Respondent offers closed-end credit for a 72month term; however, Respondent does not include required
information triggered by the advertisement, such as the down
payment amount, the monthly payment amount, and the annual
percentage rate.”
“Respondent’s advertisements typically include disclaimers such as
the following that appear in fine print and muted colors that are
difficult to read. These disclaimers routinely state, in part, that the
advertised prices and financing deals include all factory rebates.”
“In fact, in numerous instances, the advertised discount and price are
not generally available to consumers. In numerous instances, the
advertised discount and price are subject to various qualifications or
restrictions. Such qualifications or restrictions have included, for
example, being a recent college graduate.”
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Limitations on APR

Excerpt from FTC Complaint
“… respondent has represented that consumers who finance new
vehicles purchased from respondent will be charged 0% APR on the
amount financed. Respondent has failed to disclose adequately that
consumers who finance more than a certain amount will be charged
more than 0% APR. This fact would be material to consumers. The
failure to disclose this fact, in light of the representations made,
was, and is, a deceptive practice.”a

27

Introductory Teaser Rates

Excerpt from FTC Complaint
“… instead of owing $99 per month, consumers will owe
$251 per month for 69 of 72 months. Further, the
advertisement fails to clearly and conspicuously disclose
the repayment obligations over the full term of the loan
and the “annual percentage rate,” using that term.”
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Balloon Payments

Excerpt from FTC Complaint
“Based on the terms set forth in small text, consumers’
monthly payments will amount to a fraction of the total
cost of the vehicle. Consumers thus will owe a final balloon
payment of many thousands of dollars for this transaction.”
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Liquidation Claims
Excerpt from FTC Complaint
“In truth and in fact, consumers
cannot purchase or lease vehicles
for $99 because this dollar
amount is a minimum bid for
vehicles offered at a liquidation
event. Additionally, vehicles sold
at these liquidation events often
include significant fees, including
dealer fees. Therefore,
respondent’s representations …
are false and misleading.”
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Matching Tax Refund Claims
Excerpt from FTC Complaint

The bottom of the ad stated - in small,
fine print - that Respondent would only
match tax refunds up to $1,000 and
would not provide tax advice.

“In advertisements, …Respondent
represented, expressly or by
implication, that Respondent would
match consumers’ income tax refund
for use as a down payment on an
automobile. These advertisements
did not disclose adequately
additional terms pertaining to the
offer, such as that Respondent would
match only up to $1,000 of
consumers’ income tax refund. The
existence of these additional terms
was material to consumers in
deciding whether to purchase a
vehicle. The failure to disclose
adequately these additional terms, in
light of the representation made,
was, and is, a deceptive practice.”
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Prize Promotion Claims
Excerpts from FTC Complaint
“In all or virtually all instances,
when consumers have scratched
the cards to reveal numbers
underneath, at least one set of
numbers has corresponded to
the winning numbers.”
“In numerous instances,
consumers have attempted to
collect a prize by presenting a
card with winning numbers at
the Fowlerville Ford dealership.
However, no consumer has
received any of the prizes
advertised in the promotion.”
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FTC’s Most Recent Set of Actions
Involved • used vehicle ads,
• involving safety inspection claim,
• in which certain advertised vehicles were subject to an

open safety recall, and
• this fact was not disclosed to consumer.
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Remedy in FTC’s Consent Orders
A.

Ensure that advertised vehicles are NOT subject to open safety
recall, or

B.

Ensure the following –
Include disclosure in used vehicle ads making a safety inspection
claim stating –
a) that vehicle may be subject to an open safety recall, and
b) how consumers can determine the vehicle’s recall status
(https://vinrcl.safercar.gov/vin/); and
2) If dealer receives written notification from a manufacturer that
a used vehicle is subject to an open safety recall, clearly and
conspicuously provide that notice – or a document w/ the same
info in substantially the same format – to the consumer prior to
consummation of the sale.

1)
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FTC Advertising Warnings
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Drip Pricing
“… We believe that online
hotel reservation sites should
include in the quoted total
price any unavoidable and
mandatory fees, such as resort
fees, that consumers will be
charged to stay at the hotel.
While a hotel reservation site
may breakdown the
components of the reservation
estimate (e.g., room rate,
estimated taxes, and any
mandatory, unavoidable fees),
the most prominent figure for
consumers should be the total
inclusive estimate….”
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Native Advertising
• “Ads … are deceptive if they convey to consumers –

expressly or by implication – that they’re independent,
impartial, or from a source other than the sponsoring
advertiser - in other words, that they’re something
other than ads.”
• “The FTC considers misleadingly formatted ads to be

deceptive regardless of whether the underlying product
claims that are conveyed to consumers are truthful.”

Native Advertising Guidance
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Fuel Economy Guidance
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Other Federal Advertising Resources
•

FTC “The Auto Marketplace”
Press Releases
https://www.ftc.gov/news-events/
media-resources/consumer-finance/
auto-marketplace

•

FTC auto-related blogs
https://www.ftc.gov/news-events/
blogs/terms/307

• FTC pub on .com disclosures
https://www.ftc.gov/sites/default/
files/attachments/press-releases/ftcstaff-revises-online-advertisingdisclosure-guidelines/
130312dotcomdisclosures.pdf
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Advertising
•

Addresses 41 federal ad
topics
❑

Discount claims

❑

Green marketing

❑

Internet marketing

❑

Satisfaction guarantees

❑

Sweepstakes/Lotteries

❑

“Trigger” terms

•

Provides several examples of
“bad ads” and “good ads”

•

Does not address additional
state or local requirements

•

Available at www.nada.org

FTC Acting Chairman Ohlhausen
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Questions

